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STATEMENT OF THE ISSUE 
PRESENTED FOR REVIEW 


1. Under what circumstances may the New York statute 


of limitations be tolled in medical malpractice actions? 


2 Has the New York statute of limitations been tolled 


given the facts 


STATEMENT OF THE CASE 


A. Jurisdiction. This Court has jurisdiction over 


the pending cause by virtue of the existence of diversity of 


citizenship and a sum in dispute exceeding $10,000. 


B. Procedural History. 

The presently pending cause of action was instituted 
by the filing of a Complaint with the Clerk of the United States 
District Court for the Southern District of New York on October 4, 
1974. Plaintiff's Complaint sets forth five causes of action 
against the various defendants, to wit: negligence and medical] 
malpractice; negligence by reason of failing to obtain informed 
consent prior to radical operative procedures; trespass and 
assault and battery; fraud. 

After having answered, defendants Bailey and Hirose 
moved to dismiss plaintiff's Complaint as being t ime-barred. 

By Order dated June 23, 1975, the trial judge 


granted defendants' motions and dismissed the Complaint. 


C. Statement of Facts. 


This appeal arises by reason of the trial court's 
ruling that CPL” §214(€) acts so as to time-bar plaintiff's causes 
of action. 

The relevant facts have never been disputed. 

Inueed, for present purposes, all factuil allegations made by 
plain’ ist be treated as true. Therefore, the following are 
the proven facts: 

In September, 1967, plaintiff was admitted to St. 
Barnabas Hospital, Bronx, New York, where she was placed under 
the care of Teruo Hirose, M.D. Dr. Hirose was to perform certain 
diagnostic and clinical evaluation procedures so that an evalua-~ 
tion could be reached concerning the source of certain physical 
maladies plaintiff was then experiencing. After conducting a 
battery of tests over two days, plaintiff was discharged from 
St. Barnabas and was informed that she suffered from no coronary 
disease nor any related cardiovascular problem. 

Some two weeks later plaintiff was contacted by Charles 
P. Bailey, M.D., the director of thoracic and cardiovascular surgery 
at St. Barnabas Hospital. Dr. Bailey informed plaintiff that the 


previous diagnosis, as set forth above, was incorrecvr. Plaintiff 


was further informed tha: immediate radical surgery was required 


to correct an existing cardiac anomaly. 

Relying upon this representation, plaintiff was re- 
admitted to St. Barnabas Hospital on October 20, 1967 so that 
open-heart surgery could be performed upon her. This surgery 
was in fact verformed on October 25, 1967. As a residual effect 


of 


such procedure, four metal breast plates were inserted in 
plaintiff's chest cavity to aid in the healing of plaintiff's 
breast bones. These p-.ates have never been removed. 

iff has alleged that the foregoing facts have 

stated causes of action, namely: 
of radical surgical procedures to remedy 

plaintiff's condition (a right coronary arterial 
‘ight atrium) violated defendants' profes :ional 
plaintiff; so as to constitute negligence and 
Note should be taken that plaintiff does not challenge the diagnosis 
ly, only the steps which were undertaken to allegedly 
condition; 2) That what n fact occurred was the 


utilization of plaintiff's body for surgical procedures when, in 


fact, defendants knew no such procedures were required. Cuch 
allegation does not bespeak of faulty diagnosis, but rather 
alleges thé defendants engaged in 4 cheme to utilize plainti 


as a human guinea pig so as to pei fect eir surgical procedur 


Based upon the foregoing, plaintiff submits that the 


trial court committed reversible error in holding that the New 


York statute of limitations applicable to malpractice actions 


has run and that plaintiff's causes of action are, presently 


moot. 


ARGUMENT 


THE STATUTE OF LIMITATIONS APPLICABLE 
TO PLAINTIFF'S MALPRACTICE CAUSE OF 
ACTION HAS BEEN TOLLED. 


The Court below based its opinion that the statute of 


limitations has run upon the provisions of (! §: 

Plaintiff acknowledges, as an undisputed fact, that 
her complaint was not filed within three years of the commiss‘on 
of the tortious acts complained of. Plaintiff further *knowledges 
that §214(6) provides a three-year statute of limitations for 
professional malpractice actions. However, plaintiff further 
alleges that her action is not presently barred. 


' motions for 


In determining the merits of defendants 
he Court below erred in failing to accept, as 
and proven, all relevant allegations which were properly 
saded in the complaint (Al-il) as well as plaintiff's Affidavit 
submitted in opposition to the m ons in question (A27-31). It 
clear that the trial court did not follow the oft-cited admoni- 
any doubt as to the lack of genuine issue of material 
favor of the party opposine the motion, 


this general principal 


of law has been consistently applied to deny motions for summary 


judgment where an issue of fact exists as to the running or 
tolling of a statute of limitations. 
In 
an appellate court reversed the district 
summary judgment in favor of a defendant physici-: n ti contex 
of a malpractice suit, finding genuine issues E 4 be present 
neerning the date of termination 


reisationship. 


jeveloping the fact 
be determine 


yenulne 1 


the rlal court 
pals, the following icts should hav 


(defendants never havin ve rattempte 


of 


plaintiff when no basis for 


1. Both Bailey and Hirose were treating physicians 
plaintiff; 


‘ertain operative procedures were per! yrmed upon 


N 
. 


uch procedures existed; 


3. Plaintiff ‘is suffered permanent injuries by : 
reason of such tortious acts; and 
4. Plaintiff could not, even with the utmost 
exercise of due dilligence, have ascertained ich facts wit 
three years of the surgery. 
Fortuna’e«iy, New York no longer adheres to a logmatic 4 
application of the statute of limitations t nedica ilpract é 
es. Until recently one would have been be~rred f1 tut 
a malpractice action even if kn wledge of the malpractice couid a 
not ive been obtained until three year ifter the f t tl 
f action being deemed to have accrued t the t é E. <3 ~ 
pract e. However, in . , 
> . ° ° . t+ hye¢ he Ll] ‘ t} i 
rule began tolling. In ) mn, Clamps were negligentl 
to remain within the pluintiff's body after a gali bladder 
% 
t Le This fact was not discovered, nor sould it have be * 
d overed, until more than thre years after the peration. W 
- LQ- 


it was recognized that a statute of limitation embodies the 
public policy of giving repose to human affairs, the 

court found that such policy would not be offended by util ization 
of the "discovery rule", i.e., tolling the statute of limitatic 
until the plaintiff discovers, or should have discovered, the 
alleged malpractice. 


By so ruling, the New York court, while limiting the 


discovery rule to “foreign object" cases, placed particular 


emphasis upon certain factors, which factors included: The 


fact that the plaintiff-patient's action could not be said to 
feiqned nor frivolous and that no possible causal break could 
exist between the al wrt of the physician 
Plaintiff «: nits that these reasons, which compell 
court to reach the conclusion it 1, are likewise 
esent fact patte 
confined itself 
However, more recent decisions 
rule". In 
, plaintiff's spleen was surgically removed 
1966. During the course of such surgical removal, 1t was 


alleged that plaintiff's pancreas was damaged Dobbins then 


instituted a malpractice action some four years after the ope 


1 


In affirming a deniait of the defendant-surgeon's motion for 
summary judgment, based upon CPLR §214(6), the appellate division 
refused to render a decision based solely upon whether or not a 
foreign object had been left in the patient's body. Rather, the 
court quite correctly observed: 


"that by following the rationale in 

F lana the rule can be extended to 
cover the facts of the instant case 
since the same fundamental factors are 
present in each. They are: an act of 
malpractice cormitted internally so 
the discovery is difficult; real evi- 
dence of the malpractice in the form 
of the hospital record is available at 
the time of suit; professional diagnostic 
judgment is not involved, and there is 
no danger of false claims." 


And again, 
it was judicially 


‘ for tolling the statute of limita- 


recognized that the "discovery' 
ions cannot blindly be limited t oreign object" fact patterns. 
was exposed to radiation from an alleged_y 
stive radioactive isotope. Seven years-after the exposure, 
plaintiff instituted an action for, inter alta, personal injuries. 


Defendants' motion to dismiss the complaint, as being barred by the 


statute of limitations, was dismissed by the Court. 


"The rationale for limiting the ‘discovery 
rule' to foreign object cases ‘is the fear 
of specious claims by disgruntled patients 
and the difficulties of proving negligence 


and causation where the malpractice is not 


evidenced by something so tangible as a 
lamp in the abdomen’. The availability of 
the isotope or the reports concerning it 


obviate the danger of a specious claim 
insofar as the defective nature of the 
isotope is concerned. This being so, 
problems involved in connecting the negli- 
with the injuries are better left to 


rather than tpso facto depriving the 


2ir opportunity to surmount 
problems. 


"To bar plaintiffs from bring 


y manifest 


re any 


ision that 


The Court below erred in not finding the following 
factors present, the presence of which should toll the statute 
of limitation: 

1. That the operation in questio~ was Obviously (in 
internal procedure, making discovery of its needlessness difficult; 

2. Real evidence of the malpractice is present, both 
in form of hospital records and physician's records; 

3. Diagnostic judgment is not involved. Plaintiff is 
prepared to conclusively demonstrate at the time of trial that no 
sound medical reason existed which could have led a reasonably 
competent surgeon to the conclusion that the operation in question 


should have been performed; 


4. No danger exists that plaintiff's claim is false 
or Erivolous. The four breast plates presently existing in her 
chest cavity should be sufficient to bear witness to this fact 
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PLAINTIFF'S CAUSE OF ACTION ALLEGING 
FRAUD IS NOT A MERE RESTATEMENT OF 
HER MALPRACTICE CLAIM AND HENCE 
IS NOT TIME-BARRED. 


Defendants assert that the Fourth Count of plaintiff's 


Complaint merely restates malpractice in the terminology of fraud. 


However, both defendants and 1 Court below miscunceived the 


thrust of the Fourth Count of plaintiff's Complaint. 


Schum, 
St. Barnabas 
Diseases, 
, £967, for 
»ndant, Charles 
defendants, Teruo Hir« 
P. Bailey, 
presented 
Schum, iat 
iou ‘ardiac anon 
required immediat 
the extent that 


immediate surg 


sucn fre -sentati 


fendants, Charles P. Bailey 


t 


Hirose, M.D., and Does I thr 


ind was when made, false." 
allegations do not fall into those 
1 complaints sounding in fraud have held to 


ittempts to circumvent the unduly harsh provisions 


- 
) 


Of CPLR §214(6 A key point of distinguishing such fact situations 
to that sub judice is that the former involved situations wherein 
the professional defendant allegedly concealed the act of malpractice 
after the fact. 

Rather than alleging such fraudulent concealment, plain- 
tiff alleges fraud in the inducement, 7¢.¢., intentional misrepre- 
sentation vis ts plaintiff's physical condition prior to surgery. 

allegations must, of course, at this juncture be considered 
Moreover, plaintiff alleges hat defendants were so successful 
-ir deceit that she was unabli Oo ascertain the true character 
their conduct 1974 here plaintiff urges that it 
for the »elow to |} i that §: 6) barred 


provisions of 


time within 


ommenced 


‘tion mu 

after su 

or within 
otherwise ovided, computed 


me the of acti accrue 


the legislative y I i : , 1oned section 


A key point of distinguishing such fact situations 


is that the former involved situations wherein 


the professional defendant allegedly concealed the act of malpractice 


Rather than alleging such fraudulent concealment, plain- 
tiff alleges fraud in the inducement, 7 intentional misrepre- 
plaintiff's physical condition prior to surgery. 
allegations must, of course, at this juncture be considered 
Moreover, plaintiff alleges thi defendants 
rhat she 


sonduct until 1974. Therefore 


above-mentioned 


the facts iscovered, and 
per iod cor 
in until long aft 
no reason why the plaintiff should 
required to proceed expeditiously 
such discovery. The pe 


th cases is two years f 


licable 


i 
he benefit 


unless the a} 
ut ¢t 
non-discovery——would not 


time." 


slative purposé 


Of course, plaintiff does not ur 


4 


p= 


However, the rationale of such ruling sho 


7 


c 


who had successfully concealed a fraudulen 


108 
< 
os 
ae 
= 
_s 
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= 
UY 
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purpose O 


may toll a statute of limitations, when a 


= 
— 
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Plaintiff, therefore, urges that 


the arguments of defendants, as they were 


3 lecided one hundred years ago in B ; 


controlling authority upon the present case 


je 


9 


equally applicable here. To interpret what 
found to be the present state of the law to 


t 


a state rather than federal statute of limitat1 


the 


me 


an 


of many years and thereby escape liability entire 


‘over-up activities were successful, is contrary 


is well established, 


wa 


ns 


fr 


1 


trial 


that 


is 


to 
fac 
inv 


und to be 


Court 


court 


defendants, 


a period 


iuse 


not 


Ne 


their 


honor 


District 


Court; but rather to find that an absolute and fraudulent con- 


cealment does in fact toll the statute. 


CONCLUSION 


The Court below misapplie’ the law of the State of 
York in holding that plaintiff's cause of action alleging mal- 
practice was barred. The Court below further erred in finding 
that plaintiff's cause of action alleging fraud was barred. 
Respectfully submitted, 
SHEDD MORAITES & RATHE, ESQUIRES 


Attorneys for Appellant 


By: ROBERT LICHTENSTEIN 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 


<_< ee ee ee o—- 
DIANA M. SCHUM 

Plaintiff, 

- against - 

CHARLES P. BAIL'Y, M.D., TERUO HIROSE, 
M.D., ST. BARNABAS HOSPITAL FOR CHROMIC 
DISEASES and DOES I to Xxtv, including 
each and every number between I and 
2eKv inclusive. 


Defendants. 


ee ee ee err eee eee ane eee an nennenen en memes se 


Plaintiff, Diene M Schum, brings this action and for 
complaint, alleges: 

l. Plaintifé is a citizen of the State of New Jersey. 

2. Defendants are citizens of the State of New York by 
virtue of residence, license, charter, accreditation or other- 
wise of the ‘tate of New York. 

3, Jurisdiction of this Court is besed on diversity of 


citizenship and damages in excess of $10,000.00. 


IRST S 

Ll. Theat plaintiff is a citisen of the “State of New Jersey: 
that each and every individual defendant herein named is a 
citizen of the Statecf New York by virtue of residence or the 
conduct of a profession or business ti.erein; that each and 
every corporate or associated defendant named herein is a citizen 
of the State of Mew York pursuant to license, charter, accredita- 


tion, or otherwise of the State of Mew York or any of its 


political subdivisions; that the amount of the damages herein 


claimed by the plaintiff is in excess of the sum of Ten 


Thousand Dollars, exclusive of costs and interest. 


2. The true names or caprvities wiether individual, corpor- 
ate, associate or otherwise, of defend. ).ts, Does I to XXXKtv 
inclusive, and each of ti.vm, are unknown to plaintif£, who, 
therefoce, sues these defendants by such fictitious names sand 
will ask leave of this ‘court to amend this complaint when the 
same shall have been ascertained; that plaintiff is informed and 
| believes and upon such information and belief alleges that each 
| sotentent designated herein as a “DOE” was responsible, negligently, 
| ox in some other actionable manner, for the events and happenings 
referred to herein which proximately caused injury to plaintiff 
as hereinafter ed. 

3. That at all times herein mentioned, defendants <charies P. 
| Bailey, M.D. and Teruo Hirose, M.D. and DOSES I through X, 
inc’ ‘sive, ané each of them, were and now are physicians and 
surgeons liceased by the State of Mew York to practice medicine 
and surgery in eaid State. 

4. Plaintiff is informed and believes and upon such infor- 
| mation and belief alleges that defendants [t. Barnabas Hospita! 
|| for Chronic Diseases ard DOES XI through XX, inclusive and each 
lof them, are authorired and licensed to conduct and did conduct os 
hospital business or Dusinesses in the “tate of New York to 
which hospital or hospitals members of the Public were invited, 
including the plaintiff, Diana Schum; that the exact fora of 
business organization under which defendants St. Barnaoas Hospital 
for Chronic Desaases and DOIS XI through XX, inclusive and each 
of them conduct their business are unknown to plaintiff at the 
time of the filing of this complaint « plaintiff will esk leave 
jee this court to amend this Complaint when the same shail have 


been ascertained. 


S. That at all times herein mentioned, defendants Charles 
?. Bailey, M.D. and Teruo Hirose, M.D. and defendants “OES XXI 
through XV, inclusive, and each of them, were doctors, nurses, 
attendant, employees, assistants and consultants, and the like 4 
Gefendan:s 5%. Barnabas Hospital for Chronic Diseases and DOES XI 
through XY, inclusive. 

6. Trat at all times herein mentioned, defendants, Teruo 
Hirose, M.D., St. Barnabas Hospital for Chronic Diseases, and 
DOES I to XXXV inclusive, and each of them, were the agemts, 
servants, and employees, assistants and consultants of their co- 
defendants and were, as such, acting within the course, scope and | 
authority of said agency and employment, and that each and every 
defendaat, as aforesaid, when acting as a principal, was negligent 
in the selection and hiring of each and every other defendant as 
an agent, servant, employee, essistant, and consultant. 

7. That on or about September 18, 1967, plaintif? engaged far 
compensation the facilities and accommodations of defendant St. 


| Barnabas Hospital for Chronic Diseases, and the professional 


services of defendant Teruo Hirose, M.D., and DOES XXI through 


| 
| 
| 
| 
| 
| 


1CKV, inclusive, for a diagnosite work-up and clinical evaluation 
—— al | 

| of a cardiac problem involving her well being and to that end 

pleintiff was admitted ca an in-patient at the said St. Barnabas 


Hospital for Chronic Desease: on the date above stated. 


@. That on September 20, 1967, plaintiff was diecharged from 


the said institution, being at that time infor..cd that the 
various examinations and tests to which whe had submitted were 
in fact negative in all respects and that said plaintiff had 
| presented no physical indications of organic coronary disease or 


any related ourdiovascular problem. 


9. That approximately two weeks thereafter plaintiff 
received » communication from defendant Charles ®. Bailey, M.D., 
Director of the Department of Thoracic and “ardiovascular surgery 
at said institution, through his agent, informing her that their 


original evaluation of the intial findings based on the diagnos- 


tic tewts and examinations she had undergone were erroneous, 
inaccurate and clinically misleading in that said teas had 
allegedly disclosed the existence of an allegedly serious cardiac 


anomaly which urgently required immediate surgical repair to the 


extent that plaintiff's failure to submit to immediate surgical 
intervention posed a serious threat on her life. 

10. That relying on the information and counsel so conveye 
to her, plaintiff ag eed to be re-admitted to the said instituti 
on or about October 20, 1967, for open heart surgery by defend- 
ant Charles P, Bailey, M.D. 


ll. That defendants Teruo Hirose, M.D., St. Barnabas 


Hospital for chronic Diseases and DOES XXI through X*XV inclusive 


had at all times during the course of plaintiff's pre-operative 
care, an opportunity and duty to test, evaluate and examine 

plaintiff's body, organs, vita) functions and prior medical histary; 
that in consequence of such tests, evaluations and examinations 


the said defendants determined and concurred in a finding thiut 


plaintiff, to a reasonable medical certainty, suffexed from 


| 
congenital heart disease, to wite right coronary arterial fistule 


to the right atrium. 


12. That in the aforesaid diagnosis of plaintiff's ¢a8,| 


and in the performance of the aforesaid tests, evaluations and 


examinations, whether said performance was by actual participation 


thexein, or ancillary thereto by passive cooperation, occurr: ce,/ 


approval, or otherwise, defendants, and each of them, negligently | 

| failed to possess and exerciss that degree of knowledge and ekill 

| ordinarly possessed and exercised by other physicians and surgeons, 

|| hospitals, nurses, technicians, attendants, and the like, engaged in 1 
| the same profession in the same or similar circumstances as the 

| eaid defendants, and each of them. 

13, That in consequence of the said diagnosis plaintiff 

| was caused to undergo a high risk, radical and traumatic surgical 


procedure which served no useful purpose in that no substantial 


| indication of congenital heart disease was thereby disclosed; 
that the said surgery neither cured nor alleviated the syndrome 
|| theretofore complained of by plaintiff; that the said surgery 


|| presented no redeeming degree of mitigation or extenuation to 


|| Justify the physical and emotional trauma and disfiguring scarring 
| of plaintiff's body. 

| 14. That as a direct and proximate result of the negligent 
breach of medical professional obligation by defendants Charles P. 
Bailey, M.D., Teruo Hirose, M.D., St. Barnabas Hospital for Chronic 
Diseases and DO: I through XXXV, inclusive, as aforesaid, 

| plaintiff, Diana M. “chum, has sustained severe, serious and 

| permanent injuries to her person and has and continues to suffer 
physical pain and mental suffering, #11 to her damage in the 


|| sum of $2,509,000.00. 


S1SOMD CQUMT 
Plaintiff, Diana M. ‘ichum, for her Second Count against 
the defendants, and each of them, alleges as follows: 
1. Plaintiff, Diana M. Schum, realleges and incorporates by | 
referencs, as though fully sat forth at length, all of the | 
allegations contained in Paragraphs 1, 2, 3, 4, 3, 6, 7, @, 9%, 


19, ll, 12, 13 and 14 of her First Count. 


2. That et all times herein mentioned defendant, Charles 
P. Bailey, M.D., was a physician end surgeon specializing in 


thoracic and cardiovascular surgery; that the said defendant on 


| or about October 25, 1967, on the premises of the defendant St. 
|| Barnabas Hospital for ‘hronic Diseases, performed a surgical 


| procedure known generally, and classified medically as open heart 


surgery, On the person of the plaintiff, Diana M. “chum, 
3. That at no time prior to the performance of the said 


surgery by the said defendant did h> meet with the plaintiff to 


i personally examine her, interrogate her with respect *. her 


symptoms and prior medical history or discuss with her the 


| probabilities, possibilities or implications of whatever judg- 


| ments might have been available to her in lieu of open heart 


surgery, or offer her counsel or advice as to the availability of 


a choice or cshoices which might lie between submission to the 


e410 surgery and the imminent probability of a mortal termination 


| of her illness, as at that time conveyed to ner. 


4. Notwithstanding that the defendant, Charles ». Bailey, 
M.D., as chief surgeon in charge of plaintiff's case, had an 
opportunity and duty to furnish plaintiff with all of the 
material information required by her in arriving atan informed 
decision as to her consent to the performance of the said surgery 
upon her person, and notwithstanding that the ssid defendant 
knew, or should have known, that this duty was solely his, and 
did not devolve upon the physicians, administrators, employees 
or servants of his co-defendants, St. Barnabas Hospital for 
Chronic Diseases, and DOFS IY to XXXV inclusive, said defendent 
Charles P. Bailey, M.D., wilfully, wrongfully and negligently 


permitted the said consent to be given by the plaintiff as part 


of a routine administrative transaction between plaintiff and 
one os more of the said co-defendants, involving such non- 
medical matters as a discussion involving availability of 
accommodations, cocts, mode of payments for the services to be 
rendered to plaintiff, and the like. 

5. That purguant to the feregtiing, any consent, whether ora} 
or written, to the said surgery by the plaintiff inresponse to a 
demand for same by any defendant herein, whether the individual 
making such demand was an independent physician, or a physician 
acting in respondeat superior to any other defendant or defend- 
ants, or by an administrative officer or employes of any other 
defendant or defendants, or by any other individual in any 
capacity whatsoever, who is not a party to this action, such 
authorization on the part of the plaintiff is thereby vitiated 
and made inoperative by reason of the lack of informed consent. 

6.. That plaintiff ie informed and believes, and upon such 
information and belief, alleges that defendant, Charles °. Bailey, 
4.D., at various times and places between September 20, 1967 and 
Yetober 20, 1967, asserted to individuals standing in a fiduchary 
or marital relationshi. to her that the diagnostic tests thereto- 
fore performed upon plaintiff by defendant, St. Barnabas Hospital 
for chronic Diseases, indicated to a reasonable certainty that 
plaintiff suffered from a type of congenital heart disease that 
presented a grave threat to her well being, and that if such 
cardiac anomaly was not promptly repaired and corrected through 
eurgical intervention, plaintiff's life expectancy might thence- 
forth be measured in terms of mere monthe. 

7. That upon the aforesaid assertion being made known to 
the plaintiff, who believed in an relied upon the truth thereof, | 


said plaintiff became extremely fearful, apprehensive and agitated, 


to the extent that she was incapable of calling upon and exercis-_ 


ing her free judgment, she being then in fact, in a position 


where the sole choice lay in her assenting to, or rejecting, the 
proposition that the prolongation of her life rested in the 
consent to the said surgery. 

8. That as a direct and proximate result of this negligent 
omission to obtain an effective and informed consent to the said 
surgery by defendant ‘harles °, Bailey, M.D., Teruo Hirose, M.D., 
St. Barnabas Hospital for Chronic Diseases and DOFS I through 
XXXV, inclusive, as aforesaid, plaintiff, Diana M. “chum has 
sustained severe, serious and permanent injuries to her person and 
has and continues to suffer physical pain and mental suffering, 


all to her damage in the sum of $2,509,900.00. 


THIRD COUNT 
Plaintiff, Diana M. “chum, for her Third Count against 
defendants, and each of them, alleges as follows: 
laintiff, Diana M. chum, realleges and incorporates 
by reference, as fully as though set forth at lenath, al} 


allegations contained in Paragraphs 1, 2, 3, 4, 5, 6, 7. 


5 TE 13, and 14 of her First count and Paragraphs 
of the ‘econd Count. 

2. That defendant, Charles >, Bailey, M.D. performed a 
surgical procedure medically classified as an exploratory 
sardiotomy, on October 25, 1967, on the person of the plaintiff, 
on the premises of defendant, “t. Barnabas Hospital for Chronic 
Diseases. 

3. That the said surgery was performed in the absence of 


an effective and informed consent by the plaintiff. 


4. That ‘n so doing, defendant, Charles P. Bailey, M.D., 
committed a trespass and an assault and battery upon the person 
of plaintiff. 

5. That defendant, Teruo Hirose, M.D., as director of the 
cardiovascular laboratory maintained by defendant St. Barnabas 
Hospital for chronic Diseases, aided and abetted in the said 
trespass and assault and battery by hia presence at, and assist- 
ing in, the said surgery; that prior thereto he supervised the 
various diagnostic tests done on the plaintiff, approved the 
findings therein, and concurred in the decision to undertake the 
said surgery. 

6. That DOES I through xX, inclusive, and each of then, 
acting as surgeons, physicians, consultants, and the like, aided 
and abetted the said trespass and assault and battery by sssisting 
at the said surgery, and/or having full knowledge of the weight 
and significance of the diagnostic evidence available to them, 
pro and con, nevertheless concurred in, and approved of, through 
consultation, or otherwise, the performance of the said surgery. 

7. That defendant, ~t. Barnabas Hospital for ‘hronic 
Diseases, aided and abetted the said trespass and assault and 
battery by wilfully and negligently failing to establish such 
rules and regulations as may be required to prescribe the 
professional conduct of its medical and surgical staff, or if 
so prescribed, then in failing to enforce the said rules and 
regulations to assure such full and comprehensive pre-operative 
consultation as may be needed to consider and evaluate each and 


every parameter of plaintiff's diagnosis and medical history 


prior to the authorization of such surgery, all to the injury and | 


damage to the plaintiff. 


8. That as a direct and proximate result of the said tres- 


pass and assault and battery by the defendants Charles P. Bailey, 


M.D., Teruo Hirose, M.D., St. Barnabas Hospital for “hronic 
Diseases and DOiS I through X, inclusive. as aforesaid, plaintiff 
Diana M. jchum, hes sustained severe, serious and permanent 
injuries to her person and has and continues to suffer physical 


pain and mental suffering, ali to her damage. 


FOURTH COUNT 

Plaintiff, Diana M. Cchum, for her Fourth Count against 

defendants, and each of them, alleges as follows: 

l. Plaintiff, Diana M. “chum, realleges and incorporates 
reference, as fally as though set forth at length herein, all 
the allegations contained in Paragraphs 1, 2, 3, 4, 5, 6, 7, 

ll, 12, 13 and 14 of the First Count, Paragraphs 1,2, 

6, 7, and 8 of the Second ‘ount and Paragraphs 1, 2, 3, 

7, and 8 of the Third Count. 

That during the first or second week in October until 
the time the plaintiff, Diana M. “chum, entered the defendant, 
St. Barnabas Hospital for “hronic Diseases, on or about October 
20, 1967 for open heart surgery by defendant, Charles ®. Bailey, 
M.D., the defendants, Teruo Hirose, M.D., Charles P, Bailey, M.D.| 
and DOrs I through X represented to the plaintiff, Diana M. 
Schum that she was suffering from a serious cardiag anomaly 
which urgently required immediate surgical repair to the 
extent that failure to sa submit to immediate surgical 
intervention posed a serious threat to her life. 

3. That such representation by the defendants, *harles 9. 

Bailey, M.D., Teruo Hirose, M.D., and DOES I through X is now, 


and was when made, false. 


4. That such representation was not actually believed by 


ithe defendants, Charles P. Bailey, M.D., Teruo Hirose, M.D., 

and DOES I through X, on reasonably grounds to be true when made. 
5. That the defendants, Charles Bailey, M.D., Teruo 

Hirose, M.D., and DOES I through X, made such representation to 

the plaintiff, Diana M. Schum, intending tiie plaintiff should 


rely upon them and thus submit hereelf to surgery. 


6. That on or about October 20, 1967, in reliance upon 
and in the belief that the representations as made by the 
de Jants, Charles P. Bailey, M.D., Teruo Hirose, M.D., 
land DOES I through X, were true, did admit herself to the 
|| defendant, St. Barnabas Hospital for Chronic Diseases for the 
proposed surgery. 

7. That in so acting as above described, the plaintiff was 
| ignorant of the falsity of the vrepresertation of the defendants, 
| Charles P. Bailey, M.D., Teruo Hirose, M.D., and DOES I through 
| X, and reasonably believed such representation to be true. 
| WHEREFORE, plaintiff demands judgment against the defendants, | 
| Charles P. Bailey, M.D., Teruo Hirose, M.D. and DOES I through 
| x, jointly, severally or in the alternative, for damages in the 
| amount of $2,500,000.00, together with interest shéreon to be 
| computed pursuant to the Rules of Court, costs of suit and such 
further relief as the Court may deem just and equitable. 


SHEDD MORAITES G RATHE 
Attorneys for Plaintiff 


By: /e/William B. Shedd ae 
WILLIAM B. SHEDD 


JURY DEMAND 
PLEASE TAKE NOTICE that the plaintiff, Diana M. Schum, 
hereby demands trial by a jury of twelve persons of the within action 


SHEDD MORAITES & RATHE 
Attorneys for Plaintiff 


By: 4i1 She 
WILLIAM B. SHEDD 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DIANA M. SCHUM, 
I Judge Owen 
Plaintiff®, 74 CIV. 4354 

-~against- 

CHARLES P. BAILEY, M.D., TERUO HIROSE, NOTICE OF MOTION 

M.D., ST. BARNABAS HOSPITAL FOR CHRONIC 

DISRAS’T3 and DOES I to XXXV, including 

eac.. and every number between I and 

XXXV inclusive. 


Defendants. 


PLEASE TAKE NOTICE, that upon the annexed Affirmation o 
STEVEN C. MANDELL, ESQ., a member of the firm of McALOON, FRIE 
MANDELL, MALANG & CARROLL, ESQS., of counsel for the defendant 
HIROSE, and upon the exhibits annexed hereto, the undersigned wil 
move this Court, located at Foley Square, New York, New York, 
before Judge Richard Owen, on the /“~ day of February, 1975, at 
2:15 o'clock in the afternoon of that day, or ao svon thereafter 
as counsel may be sailed for an order pursuant to Rule 12(b) of 
the FRCP, dismissing the plaintiff's complaint on the grounds tha 
none of the causes of action alleged therein state a claim upon 
which relief can be granted, or in the alternative, pursuant to 
Rule 56(b) of the FRCP dismissing the plaintiff's complaint and 
granting the defendant HIROSE summary judgment on the grounds tha 
all of the causes of action alleged in the plaintiff's complaint 
are barred by the applicable statutes of limitations, and for suc 


other and further relief as to this Court may seem just and prope 


PLEASE TAKE FURTHER NOTICE, that answering papers, if 


any, are to be served at least three (3) days prior to the retur 


date of this motion. 


Dated: New York, New York 
January~7 , 1975 


Yours, etc. 


McALOON, FRIEDMAN, MANDELL, MALANG & 
CARROLL, ESQS. 


By: : D /04e4 S$) He! DE € ¢ 

Of Gounsel to the Defendant HIROSE 
Office and P.O. Address 

75 Maiden Lane 

New York, New York 10038 


Tel. No.: (212) 344-0979 
TO: 


SHEDD, MORAITES & RATHE, ESQS. 
Attorneys for Plaintiff 

405 Park Avenue 

New York, New York 10022 


ANTHONY L. SCHIAVETTI, ESQ. 
Attorney for Defendant BAILEY 
1633 Broadway 

New York, New York 10019 


ST. BARNABAS HOSPITAL FOR 
CHRONIC DISEASES 

Defendant Pro Se 

Third Avenue, Between 18lsat 
and 183rd Streets 

Bronx, New York 10457 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
DIANA M. SCHUM, 
Plaintiff, 

~against- 
CHARLES P. BAILEY, M.D., TERUO HIROSE, 
M.D., ST. BARNABAS HOSPITAL FOR CHRONIC AFFIRMATION 
DISEASES and DOES I to XXXV, including 
each and every number between I and 


XXXV inclusive. 


Defendants. 


STEVEN C. MANDELL, EBSQ., an attorney admitted to prac- 
tice before this Court and the Courts of this State, and a member 
of the firm of McALOON, FRIEDMAN, MANDELL, MALANG & CARROLL, ESQS.|, 
of counsel for the Defendant HIROSE herein, states that he is 
familiar with the facts and circumstances heretofore had herein 
by virtue of a review of the file maintained in this matter in 
your affirmant's office. 

The within affirmation is submitted in support of the 
defendant HIROSE'S motion to dismiss the plaintiff's complaint. 

The instant action is brought by plaintiff to recover 
damages for personal injuries sustained as a result of the defen- 
dants‘ alleged medical malpractice, failure to obtain an informed 
consent, trespass, assault and battery upon the plaintiff's perso 
and fraad. 

The records contained in the file maintained in this 
Courthouse indicate that the instant action was commenced as to 
the defendant HIROSE on October 4, 1974, that day being the date 


on which the complaint in this action was filed with the United 


A-14 


States Marshall's Office (see Rule 3 of the PRCP). The summons 
and complaint were actually served upon the defendant HIROSE on 
or about October 15, 1974. 


Por the purposes of this motion, we concede all of the 


allegations set forth by the plaintiff in her complaint to be true 


(see Exhibit “A") 
As to the defendant HIROSE, Count I of the complaint / 


alleges, in substanca, the following: 


That the said defendant was and still is 
a doctor duly licensed to practice medicine 
ijn the State of New York. 


That on Septenver 18, 1967, plaintiff engaged 
this defendant's services and was admitted to 
St. Barnabas Hospital for Chronic Diseases 


for diagnostic workup and clinical evaluation 
of a cardiac problem. 


That on September 20, 1967, plaintiff was 
discharged from the Se¥endant St. Barnabas 
Hospital for Chronic Diseases having been 
informed that all tests were negative for 


organic coronary disease or related cardio- 
vascular problem. 


7 .at wo weeks later the defendant Baile 
-nformed plaintiff that the or{gInal evalu- 
ation of the diagnostic tests was erroneous 
and that the tests actually disclosed a 
serious cardiac anomaly requiring immediate 
surgical repair. 


That the plaintiff relied upon the aforesaid 
representations and was readmitted to St. 
Barnabas Hospital for Chronic Diseases on 


October 20, 1967 for open heart surgery to 
be performed by the defendant Bailey. 
That the defendants, including Hirose, 


determined plaintiff was suffering from a 
congenital heart disease, 


That the defendants were negligent in the 
performance and evaluation of the afore- 
said diagnostic tests. 


<< o 


DEFENDANT HIROSE CONTENDS 

This plaintiff was discharged from St. Barnabas Hospita 
for Chronic Diseases on November 19, 1967 (see face sheet - 
Exhibit "B"; see progress note - Exhibit "C"; see standing orde 
sheet - Exhibit "D"; and see nurses' notes - Exhibit "E"). 

Assuming arguendo, that the defendant HIROSE had any~- 
thing at all to do with respect to the treatment rendered to the 
plaintiff, through and including November 19, 1967, it cannot, 
nevertheless, be denied by plaintiff that she ever saw or receiv 
from the defendant HIROSE any medical treatment following »er 
discharge from St. Barna'es Hospital for Chronic Diseases on 
November 19, 1967. 

That being true, at best, plaintiff has commenced the 


instant action approximately seven (7) years after having last 


received any medical treatment by the defendant HIROSE. Thus, 
this cause of action is time barred in accordance with the three 


(3) year New York statute of limitations as contained in Section 
214(6) of the Civil Practice Laws and Rules (CPLR) in that the 
claim herein is brought more than four (4) years after the running 


of the said statute rf limitations requiring dismissal cf this 


cause of action (see POINT I in defendant's Memorandum of Li 
As to tie defendant HIROSE, Count II of the complaint 
alleges, in substance, the following: 


That che defendants, including Hirose, 
negligently omitted to obtain an effective 
and informed consent from the plaintiff with 
respect to the surgery performed on October 


25, 1967. 


| 


DEFRNDANT HIROSE CONTENDS 


Variovs courts in the State of New York have held that 
a cause of action for lack of informed consent, for the purposes 
of the statute of limitatio:. in Mew York, states either a claim 
in medical malpractice or one in assauit. If the former, the 
cause of ee. eee by the three (3) year New York statute 
of limitations (Section 214(6) of the CPLR), and if the latter, 
by the one (1) year New York statute of limitations (Section 
215(3) of the CPLR). In either event, as to the defendant k-ROSE, 
the alleged failure to obtain an informed consent havii.j occurred 
on or before the surgical procedure which took place on October 
25, 1967 and suit having been commenced on October 4, 1974, the 
instant cause of action is likewis . brought untimely, either 
four (4) years or six (6) years too iate and must be dismissed 


(see POINT II of defendant's Memorandum of Law). 


As to the defendant HIROSE, Count III of the complaint 
alleges, in substance, the following: 


That the surgery performed by the defen- 
dant Bailey on October 25, 1967, in the 


absence of an informed consent, with the 


assistance of the defendant Hirose, con- 
stituted a trespass and an assault and 


This cause of action is, likewise, time barred by the 
one (1) year New York statute of limitations Section 215(3) of 
the CPLR) requiring dismissal of this claim (see POINT II of 


defendant's Memorandum of Law). 


As to the defendant HIROSE, Count IV of the complaint 


A-Y 


battery. 
DEFENDANT HIROSE CONTENDS 
a 


alleges, in substance, the following: 


That the defendants Bailey and Hirose 
falsely represented to the plaintiff 
that she was suffering from a serious 
cardiac anomaly which urgently required 
surgical repair and that in reliance 
upon said representations plaintiff 
submitted to the proposed surgery. 


DEFENDANT HIROSE CONTENDS 


This cause of action fails to state a claim upon which 
relief can be granted and the Courts of the State of New York 
have routinely rejected such claims as being nothing more or less 
than an attempt to circumvent the inevitable dismissal of mal- 
practice claims which are otherwise time barred by the thrse (3) 
year New York statute of limitations. The plaintiff's attempt 
to plead a cause of action in fraud so as to obtain the benefit 
of the six (6) year New York statute of limitations pursuant to 
Section 211(9) of the CPLR has been of no avail and in similar 
circumstances such a claim has been repeatedly dismissed. (see 
POINT III of the defendant's Memorandum of Law) 

WHEREFORE, it is respectfully requested that the defen- 
dant HIROSE'S motion to dismiss the plaintiff's complaint on the 
grounds that each ox the causes of action alleged are time barred 
by the applicable New York statutes of limitaticns and thus fail 
to state a cause of action upon which relief can be granted or, 
in the alternative, for summary ‘judgment on the grounds that, as 
a matter of law, the causes of action are time barred be, in ell 
respects, granted. 

The undersigned affirns that the foregoing statements 
are true pursuant to penalties of perjury. 


Dated: New ‘fork, New York 
January 7 , 1975 


’ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oeee2een eee ee sean ee eee oa ee eo eee a — 
Plaintiff, 


~against- NOTICE OF MOTION 
CHARLES P. BAILEY, M.D. TERUO HIROSE, 
M.D., ST. BARNABAS HOSPITAL FOR CHRONIC 
DISEASES and DOES I to XXXV, including 
each and every number between I to XxXXV 
inclusive. 


Defendants 


PLEASE TAKE NOTICE, that upon the annexed affirmation 
of ANTHONY L. SCHIAVETTI, ESQ,, attorney for the defendant “iARLES P. BAILEY, 
M.D. and upon the exhibits annexed hereto, the undersigned will move this Court, 
located at Foley Square, New York, New York, before Judge Richard Owen, on the 
a] $/aay of Fetwary, 1975, at 2:15 o'clock inthe afternoon of that day, or as 
soon therafter as counsel my be heard, for an order pursuant to Rule 12(b) df 
the FRCP, dismissing the plaintiff's complaint on the grounds that aos of the 
causes of action alleged therein stated a clAim upon which relief can be granted, 
or in the alternative, prsuant to Rule 56(b) of the FRCP dismissing the plain- 
tiff's complaint and granting the defendant BAILEY summery judgment on the grounds 
that all of the causes of action alleged in the plaintiff's complaint are barred 
by the applicable statutes of limitations, and for such other ani further relief 
as to this Court may seem just and proper. 

PLEASE TAKE FURTHER NOTICE, that answering papers, 
if any, are to be served at least three (3) days prior to the return date of 


this motion. 


DATED; Gew York, New York 
January 31, 1975 


Yours, etc. 


ANTHONY L. SCHIAVETTI, ESQ. 
Attorney for De fendant~-BAIIZY 
Office and P.O. Address 
1633 Broadway 
New York, New York 10019 
BY 3“ 

A MEMBER OF 


TO: SHEDD, MORAITES & RATHE, ESQS. 
Attorneys for Plaintiff 
4O5 Park Avenue 
New York, New York 10022 


8T. BARNABAS HOSPITAL FOR 
CHRONIC DISEASES 

Defendant Pro Se 

Third Avenue, Between 161st 
and 183rd Streets 

Bromx, New York 10457 


McALOON, FRIEDMAN, MANDELL, MALANG & 
CARROLL, ESQS, 

Of Counsel to the De fendant-HIROSE 
Office and P.O. Address 

75 Meiden Lane 

New York, New York 10038 

Tel No.: (212) 34-0979 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DIANA M. SCHUM, 
Plaintiff 
~against- 
CHARLES P. BAILEY, M.D., TERUO HIROSE, 
M.D., ST. BARNABAS HOSPITAL FOR CHRONIC AFFIRMATION 
DISEASES and DOES I TO XXXV, including 
each and every number between I and 


XXXV inclusive. 


Defendants. 
Gn ot a0te o> 0G apes ab e> OaNES =) <0 GD Grado asencmen aoe 0 ae Chath ah aban Gn aeepaneeneren are ——-~—X 


ANTHONY L. SCHIAVETTI, ESQ., an attorney admitted to 
practice before this Court and the Courts of this State, attorney for the 
defendant CHARLES P. BAILEY, states that he is familiar with all the facts end 
circumstances heretofore had herein, the source of his knowledge being the 
files and records maintained in this office. This affirmation {s submitted 
in support of the motion by the defendant CHARLES P. BAILEY to dismiss the 
plaintiff's complaint. 

This action is brought to recover damages for the 
personal injuries allegedly sustained by the plaintiff due to the alleged 
medical malpractice of the defendants. The corpleint sets forth four cowmts, 
the first being malpractice/negligence, the second being for negligent omission 
to obtain informed consent, the third being for trespass and assault and battery 
and the fourth being for fraud. The summons and complaint ie attached hereto 
as exhibit "A". 

This action was commenced on October 4, 1974, the 
date on which the complaint was filed with the Clerk of the Court, this date 
appearing om the summons, exhibit "A". For the purposes of this motion, it 


ie conceded that the Statute of Limitations ceased to run on October 4, 1974. 


Pot, te 

AS TO THE FIRST COUNT 

The first cause of action sounds in negligence and 
is therefore governed by CPLR 214(6) which permits actions in negligence to 
be cormenced three yeare after accrual. The incident complained of occurred 
on or before October 1967, the time at which the plaintiff underwent surgery. 
This Statute of Limftations is however extended by the "continuous treatement" 
doctrine, See Memorandum of Law. This doctrine etates that the Statute does 
not start to run until the last date of treatuent, for the same illness, by 
the doctor who allegedly committed the malprectice. 

In the case at bar, that date is October 21, 1970, 
the last occasion the defendant CHARLES P. BAILFY saw the plaintiff for any 
reason whatsoever. This fact is attested to in the annexed affidavit of the 
defendant CHARLES P. BAILFY and is supported by exhibit "RB" which is a copy 
of the portion of DR. BAILEY'S office records referring to this last contact 
between the plaintiff and this defendant. 

In view of the above, this action should have been 
commenced on or prior to October 21, 1973. Since the action was not commenced 
until October 4, 1974 it ie barred by the Statute of Limitations end therefore 
must be diamissed. 

AS TO THE SECOND COUNT 

The second cause of action alleges that the defendants 
were negligent in failing to obtain the plaintiffs informed corsent. There 
is some conflict, See Memorandum of Law, as to whether the Statute of 


Limitations for this type of allegation is gowerned by the three year 


Statute of Limitations, CPLR 214 (6) or the one year Statute of Limitations, 


cae. 
CPLR 215 (3). However, in te case at bar it does not matter which Statute 
of Limitations applies as more than three years have passed since the last 
date of treatment. In view of the above this secon¢ cause of action is 
barred by the Statute of Limitations and must be disnissed. 

AS TO THE THIRD COUNT 

The third cause of action in the plaintiff's com laint 
alleces that the defendan: failed to obtain the plaintiff's informed consent 
and thereby committed a trespass and assault and battery upon the plaintiff. 

It would appear that the one year Statute of Limitations, 
CPLR 215 (3) applies to this action, but, once again, even if the Statute of 
Limitations is found to be three years, CPLR 214, (6), the action is still 
barred in that it was not asserted within the three years from the last date 
of treatment. 

Accordingly this cause of action is barred by the 
Statute of Limitations and therefore mst be dismissed. 

AS TO THE FOURTH COUNT 

The fourth count of the plaintiff's complaint apparently 
alleges that the defendants are guilty of fraud. It seems that the plaintiff 
hopes to avoid the inevitable dismissal of the complaint based on the 
Statute of Limitations by invoking CPLR 213 (9), the six year Statute of 
Limitations for fraud. It seems clear that this action is one for malpractice 
and that alleged negligence is the true underlying wrong that the plaintiff 
ig attempting to use to obtain @ recovery. The mere use of the word fraud" 
does not change the true gist’ of the action and therefore this cause of 


action does not estate a claim upon which relief can be granted and it must 


ake 

be dismissed. In addition, if this cause of action is found to be sounding 
in negligence, then it too is barred by the Statute of Limitations, CPLR 
214 (6). 

WHEREFORE, it is respectfully requested that the 
defendant BAILFY'S motion to dismise the plaintiff's complaint on the grounds 
thet each of the causes of action alleged are time barred by the New York 
CPLR and fail to state a cause of action upon which relief can be granted 


or, in the alternative, for summary judgment on the grounds that as a matter 


Ww 
of law the causes of action are timely barred and/or they ke to state a 


cause of action upon which relief can be granted, be in all respects, granted. 
The undersigned affirms that the foregoing statements are true pursuant to 
penalties of perjury. 


DATED: NEW YORK, NEW YORK, January 31, 1975 


ANTHONY L. SCHIAVETTI — 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Plaintiff 
AYP TRAaY £3 
-~against - 

CHARLES P. BAILEY, M.D., TERUO HIROSE, VW D., 
ST. BARNABAS HOSPITAL FOR CHRONIC DISEASES 
and DOES I to XXxV, including each and every 
nuzer between I to >*XV inclusive. 

Defendants 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


CHARLES P. BATLLY, M.D. being duly sworn, deposes 


1. That yow deponent is a physician licensed to 
practice medicine in the State of New York, miintaining offices at 14 Hast 60th 


Street, New York, New York 10022. 


2. That your deponent is one of the named defendants 
in the above captioned lawsuit, and mkes this affidavit in support of the motion 
to dismiss the plaintiff's complaint on the grounds that the action is not timely 


brought and therefore is barred by the Statute of Limitations. 


3. That on October 25, 1967 your deponent per formed 
surgery on this plaintiff at St. Barnabas Hospital and thereafter saw her on 
various occasions for the purpose of follow up care. My lasc contact of any 
type whatsoever with this plaintiff was on October 21, 1970. Attached to these 
papers is a copy of a portion of my office records dated October 21, 1970, 


Exhibit & , showing my findings on this last contact date. 


ae 
4, That I bave been advised by my attorney that 

since more than three (3) years have passed since wy last contact with this 

plaintiff the Statute of Limitations is now a complete bar to the plaintiff's 

action and I therefore respectfully request that the Court grant this motion 

and dismiss the plaintiff's complaint. 

Sworn to before ms this 31st 

day of January , 2973 . 
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During these examinations, Dr. Bailey stated that the surgery had 
been perfectly performed. He further assured me that everything 


was progressing well. 


14. In 1973 I was in the process of rereiving a divorce 


from my then-husband. During this period I was under a severe 
emotional strain. While under this strain, all those symptoms 
which were to have been cured by the sura ry in question re- 


appeared, namely, hyperventilation, chest pains and a general 


weakened condition. In fact, my initial reaction to these pains 
was the fear that I would be forced, once again, to undergo heart 
surgery. 

15. It was only at this time in 1973, that I was 
advised by competent medical hat the surgery in 
question had been needlessly 

16. I submit this Affidavit in the hope ot demon- 
strating to this Court that at no time did I delay in bringing 
this matter to judicial attention, sor did I have reason t 


believe, prior to 1973, that the surgery in question was other 


than proper. 


GOLDSMI 


Sworn and subscribed _to 
before me this 25th day 


of February, 1975. 
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"unnecessary pen hea surgery performed 
and Hirose. appears t Dr. Bailey performed the surgery 
Ff 


in question on October 25 196 and treated plaintift 
j 


including October 21, 1970 the date upon which 
saw her as a patient. It is undisputed that Dr. Hirose 
saw the plaintiff on November 19, 1967, the date of 
her discharge from the hospital. Prior to that date he 
apparently sisted in plaintiff's diagnostic ssts, the 


results of which led to her eventual surgery. Piaintiti's 


’ 


7 


complaint alleges four 


" " 


counts" upon which recovery is 
sought. Plaintiff alleges first that the 
surgery performed upon her onstituted negligence and mal- 
1d that both defendants negligently failed to 
informed consent for the 
trespass and assault and battery arising out of 
surgery; < fourth she claims fraud. 
all llegations are barred 


Il agree. 


cause of action alleging malpractice is governed by 


providing a three-statute of limitations. The 


™~ 


the 
ff Schum 
shis statute of limitations is Atended by the 
-atment" doctrine which tolls the running of the 
of treatment for the same illness 


itted the malpractice. 


The last date on which Dr. 
plaintiff for her heart oblem was October 21, 1970. Thus, 
even as extended by the -Ontinuous treatment" doctrine, the 
if not commenced prior to 


yarred. The action was in fact not 


The second cause of action alleges that the 
defendants were negligent in failing to obtain Plaintiff's 
informed consent surgery. There is a conflict in 
the law as to whether the three-year statute of limitations 
for such an allegation is governed oy, C.P.L.R. 21466) or 

Statute governs however, it 


1e three years have passed in 


any event. ‘hus pla : ‘'s second cause of action is like- 


Wise barred by st of limitations. 


App. Div. . 
The G e 
cS 


eh Dep" 


ear 
ce 
nes 


esee Hospital, 41 App: 


1973). 


G 550, 20. Bt. ec ee 


et = 


oe a 


ee ee ke \ Sere £m 


HE len RO 


Aga in 


one-year 


years un Cu R. 214(6 


. 


especié y in view of the 
doctrine would not here 


applicable. 


The fourth claim of the plaintiff's comp ] 


the defendan perpetrated a fraud 


ed her t 

“open heart surgery. 

appropriate 

I view the -aud sim here, with its six year statute of 

vercome the obvious limitation 
herent it 1e ire . The New York Courts 
1ialpractice 
ich applies a 

1 


New Roche 


(2d Dep't. 


resolved by 
between the parties 
reatment by the 


Burman, 322 


ear time-bar 
two recent New 
exceptions to the strict 
limitations. In 
Flanagan v. Mt. =de Tr a OW N.Y.2d 427,301 
N.Y.2d 23 (1969) a surgical clamp was negligently allowed 
to remain in the plaintiffr's body after a gall bladder operation. 


Plaintiff did not discover, nor did he have reason to discover, 


the existence of the clamp until more than three years after 


the opz2ration. The Court of Appeals held that in "foreign 
object" cases, the of imitations would not run until 
the plaintiff discover 1. or reasonably should have discovered, 
the f ign ject within his body. Clearly the allegations 
in actior not f% within the "foreign objects" 
Flanagan has no application to 
‘ord, 39 A.D.2d 1,339 

) plaintiff's pancreas was 

for the removal of his spleen. 
The Appellate Division perm ted the plaintiff to bring suit 

re than three years after the operation even though there 


no foreign object lef his body. The Court in Dobbins, 


adhere to the Flanagan rule, held: 


ST 


yan and Dobbinsthat the New 


me for suit even in cases 
difficult of discovery unless there 
proof in support of the genuiness of 
istence at the time of the alleged 
must not involve a hindsight 
sointed patient. 


's complaint herein, 


arguments submitted on this 


is the profe 
and their 


what they 


s "that...plaintiff received 
-informing her that their 


findings based on diagnostic 


left in the body or a contempo- 
negliger 


eB 


serious 
surgical 
yresaid 
and each of 
negligently faile ,O sess and exercise that degree 
ledge and ski ordinarily possessed and exercised 
r physicians and surgeons. ad finally paragraph 
"That in consequence of 1e said diagnosis 
>d to undergo <& j isk .surgical 


procedure... 


for Joint 


leave 


lides were negligently 
resulted in 
radiation therapy 
itiff argued that he 
been misread until 
agan, the statute of 
and his action filed 


this question the Court 


June 


foregoing, the motions of defendants’ 


Hirose to dismiss the complaint as 


limitations are granted. 


ordered, 


re i 


United S 


barred by the 


District Judge 


NITED STATES COURT OF 
FOR THE SECOND CIRCUIT 


: U.S. DISTRICT COURT 
DIANA M. SCHUM : SOUTHERN DISTRICT OF 
: NEW YORK 
Plaintiff-Appellant, 


sah : CASE NO. 74: Giws 4354 


CHARLES P. BAILEY, M.D., TERUO HIROSE, : JUDGE OWEN 

M.D., ST. BAR*™ABAS HOSPITAL FOR CHRONIC 

DISEASES and DOES I to XXXV, including 

each and every number between I and : AFFIDAVIT OF SERVICE 
Xx inclusive, Tapes - 


STATE OF NEW YORK 
)ssS.: 

|| COUNTY OF NEW YORK  ) 

Julianne Huettinger, being sworn says: 

iF I am not a party to the action, am »rver 18 years of 
age and reside at 309-C Reichelt Road, New Milford, New Jersey. 

2. On September 30, 1975, I served two true copies of 
the annexed Appellant's Brief and Appendix upon Anthony L. 
| Schiavetti, Esquire, attorney for defendant, CHARLES P. BAILEY, 
| M.D.; McAloon, Friedman, Mandell, Malang & Carroll, Esquires, 
attorneys for defendant, TERUO HIROSE, M.D.; and Smith, Griffin & 
Scully, Esquires, attorneys for defendants, ST. BARNABAS HuCYV ITAL 
FOR CHRONIC DISEASES and DOES I to XXXV, in this action, by 
r mailing the same in the U.S. Post Office within the State of New 


Jersey, in a sealed envelope with postage prepaid thereon, 


to said 


respectively 


10019; 75 Maiden Lane, New 


Street, New York, York 


Now 
NeW 


receipt requested. 


before me this 
of September, 


Sworn to 
30th day 
L975. 


ROBERT LICHTENSTEIN 
NOTARY PUBLIC, STATE OF NEW YORK 
Ne, 31.4526983 
Qualified in Now York County 
Omission Pkpires March 30, 1976 


attorneys 


York, 


said addressees' last 


Broadway, New York, 


New York 10038; and 


10038, by certified mail, 
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yi A \ r 


known 
New York 


100 William 


return 


Huettinger 


——- fA” 
Julianne 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
DIANA M, SCHUM, 
Plaintiff-Appellant, U.S.DISTRICT COURT 
— v SOUTHERN DISTRICT OF 
CHARLES P. BAILEY, M.D., TERUO HIROSE, NEW YORK 
M.D., ST. BARNABAS HOSPITAT, FOP CHRONIC 
DISEASES and DOES I to XXXV, inc uding CASE NO, 74 Civ. 435 
ach and eve’ y number between I and 
AXXV, inclusive, JUDGE OWEN 
Defendants Appellees, 


AFFIDAVIT OF SERVICE 


SHEDD, MORAITES & RATHE 
{tlorneys for Plaintiff-Appellant 


MNTK WAH K 
41005 PARK AVENUI 
NEW YORK, NEW YORK 10022 


(212) 758.7773 


To: 


Attu.ney(s) for 


Service of a copy of the within is hereby admitted. 


Dated: 


Attorney(s) for 


PLEASE TAKE NOTICE 


that the within isa (certified) true copy of a 
entered in the office of the clerk of the w'thin named court on 


that an Order of which the within is a true copy will be presented for settlement to the Hon. 


one of the judges of the within named Court, 
SETTLEMENT at 


on ,at M 


Dated: 


SHEDD, MORAITES & RATHE 


Attorneys for 


SIX IK KK 
410 206 PARK AVENUE 
NEW YORK, NEW YORK 10022 


